THE LIABILITY OF A TRANSFEROR BY DELIVERY AND OF A QUALIFIED INDORSER WILLUI E. BRITTONt

Warranty With Respect to the VaZue of the INstrimenu t'
THERE is no general warranty that an instrument transferred by delivery or qualified indorsement will be paid, or that prior parties are solvent. Such a transferor, however, does warrant that he has no knowledge that the instrument is valueless.
"It is extremely clear," said Lord Kenyon, in an early case, "that if the holder of a bill of exchange sent it to market without indorsing his name upon it, neither morality or the laws of this country will compel him to xefund the money for which he has sold it if he did not know at the time that it was not a good bill. ... If the defendants had known the bill to be bad there is no doubt but that they would have been obliged to refund the money." The question, as to what facts, when known by the transferor, -will cast upon him this additional liability, is not definitely answered. It is said that knowledge of the maker's insolvency is sufficient. 3 Insolvency as here used apparently means suspension of payments. It has even been held that knowledge by the transferor of the existence of another dishonored check of the same party whose instrument was transferred by him was evidence sufficient to prove known i-Professor of Law, University of Illinois. 1. This is a continuation of the article which appeared in ( (1874), -where the court held the following instruction should have been given: "In all cases where the assignor, whether by delivery or indorsement without re--course-of a negotiable instrument, knows it to be of no value . the assignor may be compelled to repay or return the consideration thus received." 3. Winter v. Bullock, 6 Ga. 232 (1849); Hoopes v. Strasburger, 37 Id. .90 (1872).
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YALE LAW JOURNAL insolvency. 4 Somewhat in contrast to this case the same court, at a later time, held that knowledge that an acceptor was resorting to unusual methods for the borrowing of money was not such a fact as tended to show that the instrument transferred was valueless. 5 Whatever the boundary limits of this common law rule may be, it is clear that it was sought to be codified in Section 65 (4) of the Negotiable Instruments Law, which provides that "Every person negotiating an instrument by delivery or by a qualified indorsement, warrants that he has no knowledge of any fact which would impair the validity of the instrument or render it valueless."
The warranty with respect to the value of the instrument is confined to cases where the transferor has knowledge tending to induce belief that it will not be paid. Where there is no such knowledge there is no liability. At this point arises a question somewhat analogous to that under discussion, i.e., as to the circumstances under which a transfer of a negotiable instrument of a third party by delivery alone or by indorsement without recourse will operate as a discharge of the obligation sought to be paid. When the primrary obligor on such instrument fails to pay, because of insolvency or otherwise, may the creditor sue the debtor, transferor, on the original debt? A complete discussion of this question is not here attempted. There is much uncertainty and conflict in the cases. Several of the leading ones are collected in the notes following. Suffice it to say, there is a line of cases holding that a transfer of a negotiable instrument by delivery or qualified indorsement, in payment of a contemporaneous obligation of the transferor, operates as a discharge of such obligation, even though the instrument be subsequently dishonored by the primary obligor thereon. That is, the creditor could not thereafter sue the debtor on the underlying debt or in any way hold him liable because of the dishonor of the instrument. This result is, of course, quite in harmony with the rule that the transferor does not warrant that the instrument will be paid, or that the obligors thereon are solvent. In such a case if the creditor desires the continued liability of his debtor he must obtain his unqualified indorsement.
Where, however, the transfer was made in payment of an antecedent obligation of the transferor, and the instrument proved un- [Vol. 42 collectible, the creditor has been allowed to recover from the debtor on the underlying debt. That is, such a transfer operates only as conditional payment. This aspect of the rule is somewhat like a warranty with respect to the value of the instrument but actually it is not so because the creditor's action is always on the underlying obligation. He does not sue the debtor on any independent implied warranty. Some of the cases most often cited on the distinction between the effects of transfers in payment of contemporaneous and precedent debts are collected in the note. 0 The cases dealing with the effects of transfers of bank notes in payment of present or antecedent indebtedness of the transferor treat the problem somewhat differently and there is conflict among them. 7 The whole matter is referred to here only for the purpose of calling attention to the fact that there are cases where the transferor assumes the risk of non-payment of instruments transferred by him, although this liability is not enforced by an action for breach of warranty or by rescission. This being so, there is no reason to assume that the Negotiable Instruments Law would in any way change whatever rule may be in force. The question is one as to what constitutes payment and this term is not so defined in the Act as to make mandatory the adoption of any particular conception of it.
To Whom Warranties Run
AT common law the warranties of a transferor by delivery and of a qualified indorser ran only to their immediate transferees who paid value. 8 In one state, at least, remote assignees are allowed to 7. Transfer of a bank note of a failed bank discharged the debt, whether contemporaneous or precedent, subject, however, to the condition that if the creditor presented the note to the bank within a reasonable time and failed to obtain the money, and notified the debtor, the transferor would be hold liable on the original debt in both cases. Tassel 10. An assignee of a non-negotiable instrument cannot sue a remote assignor "because there is no privity of contract between them. The recourse of an assignee against remote assignors can only be reached by a proceeding in the nature of a bill in equity setting forth the equitable circumstances which render such assignors liable to the last assignee." Weaver v. Beard, 21 Mo. 155 (1855).
11. Watson v. Chesire, 18 Iowa 202 (1865), where the court said: "It may be that Griffith (the indorsee without recourse from the payee) might specially assign his cause of action against Chesire (the payee and indorser without recourse) to the plaintiff (indorsee without recourse from Griffith) but the mere indorsement of the note without recourse would not have that effect."
And it was so held in Smith v. McNair, 19 Kan. 330 (1877), where A, the defendant, sold a forged school district bond to B. B sold to C. The forgery was discovered. B "assigned in writing his cause of action against A, the consideration for the assignment was the liability of B to C." C recovered from A. The court said: "The implied warranty of genuineness by Smith & Son, (defendant A.) was broken the instant of delivery and they at once became liable to their vendees for the amount they received. Defendants were in no wise affected by such second sale and could not plead such sale in bar of the rights of B against them nor against B's assignee, C, who stands in the shoes of B in this case." 12. Watson v. Chesire, supra note 11.
In harmony with the idea that the transfer of the instrument does not of itself operate as an assignment of a cause of action against a prior assignor, see Bankhead v. Owen, 60 Ala. 457 (1877), where it was held that a grantor's lien, while it passes by unqualified indorsement of the grantor of the notes representing the purchase price, does not pass by a transfer by delivery or indorsement without recourse.
§ 65 (4).
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because the framers of the Act expressly mentioned qualified indorsers and transferors by delivery in the first part of Section 65 and refrained from incorporating any reference to qualified indorsers in the sentence above quoted. Moreover, a supporting inference is derived from Section 66, which provides that the warranties of unqualified indorsers run to remote holders. The draftsmen may have thought there was more reason to permit the warranties of former owners whose names appeared on the instrument, either as qualified or unqualified indorsers, to run to remote holders than there was to allow such actions against those former owners whose names did not appear on the instrument. Do the warranties of the qualified indorser run to all remote holders or only to remote holders in due course? It has been suggested 14 that because Section 66 provides that the warranties of the unqualified indorser shall run only to subsequeni holders in due course, that this same restriction should be read into Section 65. This possibility is conceivable but not desirable or necessary. It is believed that the section imposes liability on the qualified indorser to all remote holders whether holders in due course as regards him or any other obligor, or not. Of course, if a particular indorsee who derives title through an indorsement without recourse has knowledge of the facts which constitute the breach of warranty, he can be denied the right to recover for this reason, as is true generally with respect to actions for breach of implied warranty. There is no reason to assume that this line of common law decisions is not still available under Section 196 in the interpretation of Section 65.
Would the warranties of a special indorsee who transferred without indorsement run only to his immediate transferee? Such a person is one kind of transferor by delivery and on this view his liability would run no further. If the suggestion that the reason for making the distinction between transferors by delivery and qualified indorsers was that because the former's name did not appear on the instrument and the latter's name did appear, has merit, it would seem that the liability of a special indorsee who transferred without indorsement, would not run beyond his immediate transferee. The Section does, however, present a technical difficulty to this construction. The Section provides: "But when the negotiation is by delivery only, the warranty extends in favor of no holder" etc. A transfer by a special indorsee who does not indorse is not a negotiation under Section 30, nor is his transferee a technical holder under Section 191. Therefore, it could be urged that the case under dis.
14. By [Vol. 42 cussion is not controlled by Section 65. It is'believed that this view should not for this reason prevail. The term "negotiation" should not always be confined to the straight jacket definition of Section 30, under which a transfer to constitute a negotiation must be to a holder, as the latter term is defined in Section 191. It has been expanded in other connections and may very well be so here so as to include the transfer of a special indorsee who does not indorse. Moreover, the term "holder" may be given a meaning other than that of a "payee or indorsee . . . or the bearer of a bill or note payable to bearer" because this definition by Section 191, is not mandatory if the "context otherwise requires." However, there is another approach to this problem of construction. If one begins with the idea that it is desirable to interpret ambiguous statutory language in the Act ih such a way as to increase the value of the instrument, then the terms "negotiation" and "holder" as used in the quoted language from Section 65, could be seized upon as a means of taking the case under discussion out of the express language and allowing it to be controlled by the negative implication thereof, i.e., that the liability of such a transferor would run to all remote transferees.
Statute of Limitations
As is true with respect to implied warranties of quality generally 1 5 the breach, if any, occurs at the time of sale, hence the statute of limitations begins to run at the time of transfer. 10 The point has been made that while the cause of action for breach of warranty which involves a total failure of consideration, begins to run from the time of transfer, where the failure was partial "the cause of action is not complete until the plaintiff has procured a judicial establishment of the failure of consideration and the extent thereof."' 7 And, it has been held that the statute of limitations does not begin to run until the plaintiff acquired knowledge of the breach or by the exercise of reasonable diligence could have done so. 
Remedies
AN indorsee or transferee may rescind the contract under which he acquired the instrument for fraud, or mistake or for breach of warranty, according as the facts establish such rights and the consequent causes of action for recovery of the consideration parted with. He may also maintain an independent action for deceit, 1 if the facts support it, or for breach of warranty. If the purchaser of the instrument rescinds for breach of warranty the parties are put back in the position they occupied before the transfer was made. If he brings an independent action for breach of warranty the contract is enforced. The distinction between rescission and independent action was well put by the Supreme Court of West Virginia in the following language: "The assignee [from an indorser without recourse] has a right of election between rescission on the one hand, involving surrender of the paper and action for the whole consideration paid, and affirmance on the other, with a right of action for breach of warranty. In the first case, he would look to the assignor only. In the other, he would hold both parties, the acceptor, maker or obligor for the valid part of the debt and the assignor for the balance."
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Other cases bearing on this distinction are collected in the note. 2 ' Some courts are not inclined to adopt the distinction between transferor of a note void for usury between the maker and payee, accrued instantly upon transfer of the usurious paper," but the statute of limitations began to run from the date the plaintiff acquired knowledge of the cause of action. In Camp Manufacturing Co. v. Durham Fertilizer Co., 150 N. C. 417 (1909) , the court did not take a definite position on the point but hold the cause of action for breach of warranty that a judgment was valid arises "in any event at the time the assignee learned of the breach." Cf. rescission and its consequent action to recover what was parted with and an independent action for breach of warranty.2 Return of the instrument is a condition precedent to the vendee's right of rescission and to his right of, recovery of the consideration paid to his vendor. 23 But this condition precedent may be waived by the vendor. 24 But where the instrument is valueless for all purposes its restoration to the vendor is not a condition precedent to the vendee's right to recover the consideration paid. 2 5 But the mere fact that the instrument in question bears the forged signature of the obligor and has no genuine indorsements thereon will not of itself destroy the condition. it and resort to his action on the warranty." And, again, the court in -Delaware Bank v. Jarvis, 20 N. Y. 226 (1859), said: "On the part of the defendant (transferor) it has been insisted that the plaintiffs might have returned the note as worthless immediately after they received it, and at once commenced their action to recover back the money which they had advanced upon it. This is clearly so. . . . if he can and will restore the other to his previous situation. But they . . . were not bound to do so. The present action proceeds on an affirmance instead of a disaffirmtince of the transaction between them and the defendant. t 1901) , the court allowed a transferee to recover from his transferor on the latter's warranty that prior signatures were valid, even though some of them were admittedly valid. "The fact that the note was not void as to Robinson did not preclude plaintiff from recovering the damages he sustained because of the fact that the note was void as to Riley." Summers v. Richie, 3 Yeates 531 (Pa. 1803), where the court said: "The plaintiff might retain the note and recover for breach of warranty or return the note and recover in the present form of action-[money had and received]." 22. It would seem to he more accurate to say that the right of recovery is for the purchase money, because of the failure of the consideration upon which it was paid, than to say that it is for the breach of an implied warranty that the article is that which was professed to be sold. (1877), recovery by a transferee against the transferor of a bond bearing the forged signature of the obligor was allowed without returning the bond, the court saying: "The bonds were forged and entirely worthless to all parties. In such case the return would be a useless ceremony which the law never requires."
26. "The reason why it is held, where payments have been made in counterfeit bills, the bills must be returned within a reasonable time to authorize the The burden is on the plaintiff to prove the breach of warranty by defendant. 27 If the vendor has notice of the action by his vendee against a prior party he is concluded by the judgment in such action. 28 It was at one time held in Kentucky 29 that the liability of the vendor was conditioned upon the vendee's having first sued the prior party within a reasonable time after the sale. Not until judgment went against such vendee could the latter sue his vendor. But this decision requiring the judicial determination of the non-liability of a prior party as a condition precedent to,the liability of the vendor has been overruled. 0 Some courts have held that the judgment in favor of the prior party will not be conclusive against the vendor unless, in addition to the receipt of notice by the vendee of his proposed action against such prior party, the vendee couples with the notice to the vendor a request that the vendor take charge of the litigation and that on his default the vendee will look to the vendor for indemnity. [Vol. 42°
But it has been held that where a vendee sues the obligor in the courts of one state and is defeated because of a defense good as against him, such judgment is not conclusive as to the existence of the defense in an action by such vendee against his indorser without recourse3 3 Mere lapse of time before the defense of the prior party is discovered by the vendee will not bar his remedy against his vendor, though after discovery of such defense, notice thereof must be given within a reasonable time to his vendor. 34 
Measure of Damages
AN indorsee of a negotiable instrument who acquires title from an unqualified indorser at a discount, in the event of dishonor, may recover from the indorser the full face value of the instrument.2 The same rule should obtain where the transferee by delivery or indorsee from a qualified indorser sues for breach of warranty, yet most of the cases seem to treat such actions, on the question of 33. Kail v. Bell, 88 Kan. 666 (1913 ). 34. Frank v. Lanier, 91 N. Y. 112 (1883 ; Rick v. Kelly, 30 Pa. St. 527 (1858) , where the court said: "The judgment of the court is that notice of the forgery -within a reasonable time after its discovery and an offer to return the note are necessary to the maintenance of an action for the recovery of the money, unless the note be shown to possess no value." In Thomas v. Todd, 6 Hill 340 (N. Y. 1844) something less than two months was held too long. In Raymond v. Bear, 13 S. & R. 318 (Pa. 1825), six months was held gross negligence. In Gloucester Bank v. The Salem Bank, 17 Mass. 33 (1820), a failure of fifteen days was held to defeat the action.
35. Roark v. Turner, 2D Ga. 455 (1859) (indorsee who paid defendant indorser $1750 for a note for $1950, was allowed to recover the face of the note). The dissenting judge argued that, under the rule adopted, "the indorsement amounted to a promise by him to pay $1950 in consideration of receiving $1750. Now I say that for this promise there was a want of consideration to the ex\tent -of $200." To which the majority replied: "If the consideration on both sides -was money this reasoning might do . . . but the fallacy consists in assuming that in such other cases equality of values is attainable. . . . A promise is a species of property and has no more a fixed money value than a horse. For the reason that the law cannot weigh the value of the promise it leaves the parties, to adjust it by their contract." Accord: Felton v. Smith, 88 Ind. 149 (1882); National Bank of Michigan v. Green, 33 Iowa 140 (1871) (refers to the conflict and adopts the above rule); Durant v. Banta, 27 N. J. L. 624 (1858), where the court said: "As to the doctrine that the indorsee of a note -who buys it at less than its face can only recover from the indorser the amount paid him -with interest, in ease the maker does not pay it, seems to be without any foundation in law." Van Vleeb v. Sledge, 45 Fed. 743 (C. C. W. D. Tenn. 1890), after referring to the "diversity of ruling on the point" said that "the sounder principle is found in the rule which makes the indorser liable for the face of the note (for) his legal undertaking is that he will pay the note if the maker fails to do so at maturity on proper demand and notice." measure of damage, as though they were based on a rescission of the contract and limit recovery to the amount paid. 80 The contrary rule which permits the purchaser to recover from the seller the full face value of the instrument, where it was obtained at a discount, seems preferable. 3 7 Under both theories the purchaser is allowed to recover interest and costs incurred by him in suing the primary obligor. 38 The vendee recovers, not only the costs of his unsuccessful actions against antecedent parties but also the costs of successful actions brought against him by his vendee. 89 In an action by the purchaser of the judgment against the seller, the court held that it was error to enter judgment for the plaintiff for the purchase price alone. "She [the vendee] was entitled to recover the difference betveen the value of the judgment as it was and its value if Gillet had not been released. The same rule must be applied which is applied in the case of breach of warranties in the sale of chattels." 38. Kingsley v. Fitts & Avery, 55 Vt. 293 (1883) , where an account for $121.61 was sold for $100.00, plaintiff recovered the $100.00 plus interest and costs of an unsuccessful suit against the obliger, making a total of $197.10, for which judgment was entered. "The assignee is entitled not only to recover the amount paid for the note, with its interest, but all the costs and expenses incurred in the prosecution of the action to enforce its collection." Hurst v. 90 (1908) . But the vendor will not be liable for costs of suit incurred in an action brought by the vendee against the maker, when, prior to suit the vendor made known to his vendee his willingness to pay the amount of the note to him. Copp v. M'Dugall, 9 Mass. 1 (1812 ). 39. Frank v. Lanier, 91 N. Y. 112 (1883 .
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any pecuniary advantage from the instrument, such sum will be deducted. 40 
Warranties of the Unqualified Thdorser
AN unqualified indorser on negotiable paper is under two forms of liability 4 ' to subsequent holders for value. He is liable as a vendor and also on his special contract of indorsement. As a vendor his liability is of the same nature as that of the qualified indorser and the transferor by delivery. The latter party's liability was worked out at common law on a theory of implied warranty against defenses and equities of prior parties. This theory was continued in Section 65 of the Negotiable Instruments Law. The liability of the unqualified indorser as a vendor might likewise have been so developed but the idea of estoppel was used to accomplish substantially the same results 4 2
At common law, the cases which involved the liability of an unqualified indorser were few in number, probably for the reason that the liability of the unqualified indorser, on his special contract of indorsement, as distinguished from his liability as a vendor, was sufficient to protect the holder. Having entered into the special "The defendants (regular indorsers) having, when they handed the bill to the plaintiff, represented the title as a just one, cannot now deny that it is so." Accord: Woodward v. Harbin, 1 Ala. 104 (1840), the court saying: "A party who has indorsed a note, cannot when sued upon his indorsement, be allowed to object that the name of the maker or previous indorser is not genuine . . . and though they be forgeries in fact, a subsequent indorser cannot set up such a defense;" Burrill v. Smith, 7 Pick. 291 (Mass. 1828), ("indorser not at liberty to deny the validity of the contract which he has assigned"); State Bank v. contract,' there was rarely any occasion for resort to a different theory of liability, narrower in scope and somewhat overshadowed if not concealed by the special engagement. Nevertheless it is believed that at common law the liability of the unqualified indorser as a vendor was the same as that of the qualified indorser and transferor by delivery. The only difference was that the one used the idea of estoppel to produce the results, the other, the theory of warranty.
The difference between the two forms of liability is important.
An action on the indorser's special contract of indorsement is conditioned on presentment, notice and protest; his liability for breach of warranty is not so conditioned. 43 Again, the action on the special engagement cannot be brought until maturity of the instrument while the action for breach of warranty, occurring as it does at the time of transfer, may be brought at any time.
44
The implied warranties of a qualified indorser, of a transferor by delivery and of an unqualified indorser should be identical, because the liability of each party arises from the fact, common to each, of a transfer for value. At common law this was true except as modified by Littauer v. Goldman. 45 This exception was codified in Section 65 (4). One would expect it to be introduced into Section 66, which fixes the warranties of the unqualified indorser. But for some reason, this policy was not adopted. The result is that the liability of an unqualified indorser as a warrantor is substantially different from that of the qualified indorser and transferor by delivery.
43. Cochran v. Atchison, 27 Kan. 728 (1882), where the court said: "It is well settled by the authorities, if it turns out that any of these latter engagements are not fulfilled (presentment and notice), the indorser may be sued for the recovery of the original consideration which has failed or be held liable as a party without proof of demand and notice. 
(1869).
44. Chandler v. Mason, 2 Vt. 193 (1829) . In this case the indorsee failed to recover from an unqualified indorser because of no demand or notice. Court said that if the common counts were added plaintiff could recover. "None of us entertain any doubt but that the plaintiff, upon a proper declaration, and clearly establishing that the note was without consideration and void, might recover of the defendant without showing a demand of the maker." . . . In such case "the indorsee may forthwith sue the indorser and recover if he can show the note thus indorsed to be a mere nullity. . . . He need not wait till the note becomes payable, nor demand payment, nor give notice back."
45. 72 N. Y. 506 (1878).
The similarities and differences between the liability of an indorser without recourse and transferor by delivery, on the one hand, and that of the unqualified indorser on the other, are as follows. The liabilities imposed by Section 65 (1) (2) and (3), i.e., the warranties against real defenses and outstanding legal titles, are expressly incorporated in Section 66 (1). This sub-section provides: "Every indorser who indorses without qualifications warrants to all subsequent holders in due course the matters and things mentioned in subdivisions one, two and three of the next preceding section." At this point identity of liability between the two groups of vendors of negotiable paper ends, and differences begin. By Section 65 (4) the qualified indorser and transferor by delivery warrant "that he has no knowledge of any fact which would impair the validity of the instrument or render it valueless." In lieu of this warranty the unqualified indorser, under Section 66 (2) warrants "that the instrument is at the time of his indorsement valid and subsisting." Thus the qualified indorser and transferor by delivery warrant ignorance of invalidity and the unqualified indorser warrants against invalidity irrespective of his knowledge or ignorance of the facts. This difference is considerable. As previously pointed out, the probabilities are that Section 65 (4) will be construed to impose a warranty against all personal defenses only when the defendant had knowledge of the facts constituting such defense. The unqualified indorser by Section 66 (2) warrants against all personal defences, for if he warrants that the instrument is "valid and subsisting" he must warrant that all prior parties are liable. If personal defenses are outstanding the instrument could not be regarded as "valid and subsisting", except on the theory that as regards personal defenses an instrument could be said to be subsisting in the hands of a holder in due course.
When the Negotiable Instruments Law is amended Section 65 (4) and Section 66 (2) should be made harmonious, preferably by repealing this aspect of Section 65 (4) and substituting for it the language of Section 66 (2).
A second difference between the warranties under Section 65 and Section 66 is that under Section 65 there is a warranty that the qualified indorser and the transferor by delivery '"as no knowledge of any fact which would . . . render it [the instrument] valueless." Under Section 66 there is no similar warranty. Of course, the unqualified indorser will be liable in such case on his special engagement as an indorser but this liability is conditioned on presentment and notice while that on the warranty would not be, and his liability as an indorser would not arise until maturity of the instrument, while that on a warranty would exist from the time of transfer.
